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1.  Introduction:

The principle of judicial independence is generally accepted as a fundamental feature of our democratic society governed by the rule of law.  All of the guarantees of that principle: security of tenure, financial security, freedom of judicial administration - serve one over-riding purpose.  That purpose is to maintain public confidence that, in making judicial decisions, judges are beholden to no one.  They have nothing to gain or to lose by hearing the facts and legal arguments then reaching a decision with complete impartiality and integrity.


Judges are, of course, accountable for misconduct and may be removed from office for failing to observe the standard of “good behaviour”.
  In addition to removal, a variety of processes have developed to deal with inappropriate and improper behaviour on the part of judges.
  However, in relation to the content of their decisions, i.e. possible “error”, the only direct accountability that exists is through appellate review.  Of course, appellate review is not available to correct “error” in decisions of the Supreme Court of Canada.  Still, there is legislative review, even for most Charter decisions.


More recently, there has been a call for greater “accountability” of the Supreme Court of Canada for the actual content of its decisions.  Some advocates of this view exhibit an embarrassing misunderstanding of the judicial role under the rule of law.  Others are thoughtful analysts who seek to incorporate processes into the existing system, which will continue to respect judicial independence but enhance public scrutiny.  The premise for all of these initiatives is, generally, that the introduction of the Canadian Charter of Rights and Freedoms has given the Supreme Court of Canada a great deal of power to make “political” decisions.  As a consequence the Court must be “democratized”.  The meaning ascribed to these terms varies in the literature.


The Reform( Alliance Party has established a highly visible “agenda” in relation to the judiciary and, in particular, the Supreme Court of Canada.  Professor Russell has given considerable credit to the Party for some aspects of its program.
  Unfortunately, that agenda also includes a well-established pattern of “judge-bashing”, which Professor Russell defines as:
…the practice of vigorously objecting to the bottom-line result of judicial decisions without giving any consideration to the reasons given by the judges in support of their decision.  Judge-bashers are wont to assert that in reaching their perverse decision judges have simply imposed their personal opinions on the country.

Hansard contains a number of such personal attacks on named judges in recent years, in spite of well-established Parliamentary practice, which states that:

All references to judges and courts of justice of the nature of personal attack and censure have always been considered unparliamentary and the speaker has always treated them as breaches of order.

In contrast, consider the following comments by Reed Elley, as a member of the Reform Party: 

Judges are civil servants.  What other recourse do the people of Canada have to hold the judiciary accountable except through their elected representatives.
  

Here, judicial “accountability” is used as a vehicle for attempting to justify “judge-bashing” with whatever political popularity that might bring to the Member in his constituency.


Such reckless attacks have proven embarrassing for the Party, and particularly for its current leader, Stockwell Day.
  Indeed, it has been argued, persuasively, that attacks on the Supreme Court by the Alliance Party are essentially driven by “the religious right” or Christian fundamentalist groups dissatisfied with the Court’s rulings on issues such as sexual orientation, same-sex benefits, child pornography, and others.
  


The Vriend case
 provides an instructive illustration.  There the Court concluded that the denial of protection for gays and lesbians in the Alberta human rights legislation contravened the equality provision in section 15 of the Charter.  The Court was vigorously attacked for, in effect, amending the Alberta legislation, and thereby usurping the authority of the duly elected representatives of Albertans.  However, it is difficult to avoid the conclusion that this was really “gay-bashing” in the guise of “court-bashing”.  In the end, the Government of Alberta chose not to invoke the “notwithstanding” clause.
  Presumably, in spite of all of the rhetoric, the threat to democracy was determined to be not so serious after all.


Another form of accountability that has been suggested is for judges to be called before a parliamentary committee “in the interests of greater scrutiny of just what it is judges do”.  This would not be to question them about misconduct, bias or misguided decisions:
The purpose of this form of scrutiny rather is to promote a form of dialogue between the people’s representatives and appointed judges about major legal developments…and to provide an opportunity to the governors [judges] to explain and justify.

Authors with a better understanding of the principle of judicial independence have ruled out ex post facto accountability for judges:

As a result, for judges the only other potential mechanism for ensuring accountability and responsibility must be ex ante, that is, by means of the appointment process.

This line of scholarship has, therefore, focussed on trying to achieve greater accountability of judges to the public by introducing broader participation in the process of appointing judges.


There are essentially three alternatives to the existing process of appointments to the Supreme Court of Canada by the Cabinet (dominated by the Prime Minister).
  These are: (1) Direct Elections; (2) Nominating Committees; and (3) Confirmation Hearings.  There are a variety of models possible within each of these categories and in combination with each other.  For example, Professor Friedland has suggested that appointments to the Supreme Court of Canada occur by the submission of a list of a very small number of names by a Nominating Committee to the Government.  In the event that the Government did not select a person from the list, a confirmation hearing would be required.


This article is limited to a discussion of confirmation hearings for Supreme Court of Canada appointments.  It argues that proponents of such hearings frequently ignore or minimize their negative features as demonstrated in the U.S. experience.  It concludes that the existing process in Canada is democratically justifiable and preferable to the introduction of confirmation hearings.  In addition, it offers a modest reform proposal to address some of the criticisms that have led to the demand for confirmation hearings in Canada.

2.  The Judicial Role:

In order to assess the desirability of introducing a confirmation process for the appointment of Supreme Court judges, it is important to emphasize the nature of the judicial role in our democratic system, and the corresponding qualities that are desirable in our judges and in the composition of our courts, particularly, the Supreme Court of Canada.


The desirable qualities in a judge have been the subject of numerous formulations.
  The following are at least some of the more important qualities for a Supreme Court judge to have: Intelligence, Legal Scholarship, Industry, Collegiality, Societal Sensitivity and the Ability to Listen.  The latter quality includes the willingness to be persuaded since if this does not exist, the entire judicial process is a sham.  It is reflected in the concept of impartiality.

The document Ethical Principles for Judges states:

“True impartiality does not require that the judge have no sympathies or opinions: it requires that the judge nevertheless be free to entertain and act upon different points of view with an open mind.”  The judge’s fundamental obligation is to strive to be and to appear to be as impartial as is possible.

Professor Russell explains that while we cannot expect judges to abandon all of their previous, personal opinions, we can expect a discipline in the way personal viewpoints do and do not enter into decision-making.  The judge must genuinely listen to both sides and be prepared to be persuaded by either.  The judge must also be in a position to provide a rational justification for the subsequent decision based on the facts and the law in the case rather than personal disposition:

The last point does not mean that judges are expected to render decisions that are entirely “neutral.”  The law itself is not neutral.  Any legal system is full of value-laden choices about how citizens and governments ought to behave…Without doubt, the backgrounds and dispositions of judges can and will make a difference as to which way the law is nudged.  Yet, even accepting this hard core of judicial realism, we can require that judges be able to justify nudging it one way rather than another with reasons capable of persuading as large a constituency of interest as possible.

The Administrative Law principle of fairness, section 11(d) of the Canadian Charter of Rights and Freedoms, and section 2(e) of the Canadian Bill of Rights
 all require that judges be perceived as independent and impartial by the parties who appear before them.


In an important recent article, the authors describe the concept of “value-neutral judges” as being “the ideal and not the reality.”
  It may not be helpful even to describe this as the ideal.  Rather, the preferable ideal is that judges approach each case with an open-mind, conscious of their values and willing to re-assess them in the light of the case before them.  In the same article, the authors make a convincing case that diversity and a more “representative” judiciary will be productive in influencing the values of colleagues and enhancing the ultimate quality of decision-making:
A judge’s social background influences on his or her choices, and views of the role of the judge must account for that influence…the importance of having a diversity of judicial backgrounds in determining the shared values of the society supports the need for a more representative judiciary.

While the authors sound a note of caution that this influence may prove to be limited, it still should serve to broaden judicial deliberative dialogue.


Professor Ziegel has also commented on the importance of bringing a variety of perspectives to judicial deliberations:

…Supreme Court judges should not be clones of each other but should have varied background and experiences and should represent a spectrum of philosophical positions on the most pressing constitutional issues…

Implicit in this observation is the expectation that the judges of the Court will share these diverse perspectives in collegial deliberation and decision-making.


It is inconsistent with this approach to the role of the Supreme Court judges or the nature of the Court’s deliberative process for those judges to be driven by personal ideological agendas.  Even when they are strongly committed to certain values, such as equality or liberty, they act with integrity only when they are prepared to give serious and honest consideration to facts and argument which may limit the influence of such values in a particular case.  For example, there is no virtue in the consistency of a judge ruling in favour of either police powers or the rights of an accused.  Indeed, blind adherence to such results should be the subject of far greater criticism than it has been in the past.  There is great virtue in consistently reaching decisions in accordance with legal principles.  Of course, the distinction between ideology and principle is frequently in the eye of the beholder.  It is still fair to say that blind adherence to personal ideology is incompatible with the judicial role.


It is also incompatible with the judicial role for judges to view themselves as representatives of particular “constituencies”.  That is a political rather than judicial function.  Judges may act “politically”, in the broad sense of that term, when their decisions involve policy choices.  But those choices are made on different criteria by judges than by politicians.  Supreme Court judges have no public to satisfy, unlike politicians whose public office depends on satisfying a significant portion of the public.  As one author has stated:
True, judicial independence from the control of popular majorities is a threat to democracy.  It is supposed to be.

It is important not to confuse the value of the courts being “representative” of the diverse communities in our society with the idea that a judge does not “represent” any particular community.
  Once a judge is appointed, there is no obligation to that judge’s community just as there is no obligation to the Government that appointed the judge.


It may be confusing then to refer to a perceived need to “democratize” appointments to the Supreme Court of Canada
 or to reduce the “democratic deficit” in the judiciary.
  The Supreme Court of Canada is not a “democratic” institution even though it is an essential institution within our democratic system under the rule of law.  Its role is not to be democratic, but to be judicial.  It is not elected by the public and it is not accountable to the public for the content of its decisions.


Nevertheless, the Court makes important decisions which reflect a power “as great as that of the federal Cabinet.”
  Therefore, the argument goes, there must be some “accountability” for those decisions.  But the principle of judicial independence precludes judges being accountable for those decisions after they are made.  The only option, then, is to introduce “accountability” before a judge is appointed.  In other words, the public must find out in advance what kind of judge is being considered for appointment.  If the public does not want that kind of judge, the appointment can be rejected.  Even if this objective is not achieved, at least the process of appointment will be seen as “transparent” rather than behind the closed doors of the Cabinet.  The vehicle advocated for achieving this purpose is confirmation hearings, similar to those required by the U.S. Constitution for the appointment of its Supreme Court judges.

3.  The U.S. Experience:

The foremost scholar on the Canadian Judiciary, Professor Peter Russell, has expressed his support for the adoption of such a confirmation process:
The open, public scrutiny of the ideas and experience of candidates for high judicial office that occurs in the United States strikes me as much more adult and democratic than the rumour-mongering and gossip carried on in the Canadian media for weeks before the prime minister makes his choice.

He equates our resistance to this approach to the Clarence Thomas hearing and characterizes the U.S. process as constructive dialogue with educative value:

Many Canadians reject importing American-style confirmation hearings into Canada because of the unsavoury scenes they remember from the U.S. Senate Judiciary Committee hearings on the Clarence Thomas nomination.  But the Thomas hearing was an aberration.  Normally hearings involve an instructive give-and-take on the theory and practice of adjudication, especially in the context of interpreting a country’s constitution.

Another distinguished scholar also takes issue with critics of the U.S. process:

No doubt the horror stories the critics have in mind are the confirmation hearings of Robert H. Bork and Clarence Thomas before the U.S. Senate.  However, they overlook the fact that public questioning of candidates is a relatively recent innovation in proceedings by the Senate Judiciary Committee and that there were exceptional features about the Bork and Thomas cases.

These are generous descriptions of the U.S. confirmation process that seriously understate its negative features.
  What follows is not a comprehensive analysis of the U.S. confirmation process but merely some observations and examples that argue against the desirability of adopting such a process in Canada.
 


In The Confirmation Mess, Professor Carter refers to the case of Brown v. Board of Education in 1954, as a watershed for U.S. confirmation hearings.  Since then, some 40% of them have resulted in “bitter battles”
 on many fronts.  The Thomas hearing was not an aberration.  Although there are some ironic parallels in the confirmation hearings of Thurgood Marshall and Clarence Thomas, Marshall’s treatment was much more shameful:
Thurgood Marshall was subjected to a degree of racist smear that the confirmation process had not seen before and has not seen since.  Conservatives who believe that Robert Bork or Clarence Thomas encountered unprecedented animosity should read the transcripts or study the news accounts of the openly racist, but of course not televised, campaign against Marshall.

Not only race, but also religious belief, has been the source of attacks on nominees:

Once upon a time, religious inquiry was the province of the radical right which attacked Louis Brandeis for his Judaism and William Brennan for his Catholicism.  But no longer.  One senator solemnly stated on the Senate floor that he was voting against Robert Bork’s nomination to the Supreme Court because he was not sure that Bork believed in God. 

Apparently, some opponents of Clarence Thomas mistakenly cited his Catholicism but shifted ground when they learned that he attended an Episcopal church.  They then took the position that he attended a conservative church! 

Professor Silverstein refers to the confirmation defeat of Abe Fortas in 1968 as representing a converging of developments that made public battles over confirmation inevitable:

In this context neither the defeat of Bork nor the spectacle of the Thomas hearings can be understood as aberrations.  Quite the contrary, both stand as models of the new model of confirmation politics.

Another view is that “trashing the candidate” or “digging up dirt” was always the norm but that televised proceedings have projected the muck-raking onto the public.


But, let us start at the beginning.  Article II, Section 2 of the U.S. Constitution provides that the President:

…shall nominate, and by and with the Advice and Consent of the Senate, shall appoint…Judges of the Supreme Court…

According to Professor Carter, this attempt to balance executive and legislative power has caused “no end of trouble” and it is doubtful those responsible for this provision “envisioned quite the mess” that has ensued.


Although confirmation disputes have occurred since the first presidency, confirmation proceedings operated with little resistance to the nominations from the late nineteenth through the middle of the twentieth century.  This was likely because the same practice came into play for Supreme Court appointments as had existed from the beginning for other appointments that require confirmation.  Agreement was reached between the President and senators through consultation and “horse-trading” in advance.

A half century ago the process was predictable and stable, controlled by insiders and cut off from public participation.  Gaining the support of a few key actors all but guaranteed confirmation.  In such a setting, deals could be cut and votes traded to secure the confirmation of an eminent nominee…[and]…political hacks and cronies…

In addition to increased media interest, and particularly the televising of hearings, a central feature of the modern confirmation process is the important role played by Special Interest Groups.


The mere anticipation of a Supreme Court vacancy can generate a frenzy of activity amongst interest groups, as occurred following the recent election of President George W. Bush:

They are mobilizing troops, developing battle plans and moving their supporters to a state of high alert.  Interest groups on the left and the right are busy preparing for the possibility of a Supreme Court vacancy, perhaps as early as summer, and what many will predict will be a brutal political war.

Some of the underlying dynamics of the anticipated battle include: Ongoing bitterness from the Bork and Thomas hearings; Anger over the Supreme Court’s split decision along party lines to stop the Florida vote recount and, in effect, elect the president;
 Resentment of the efforts made by Republican Senators to block appointments by previous President Bill Clinton;
 Shock at the cross-over of Republican Senator James Jeffords to the Democrats to tip the balance of power in their favour;
 Concern over preservation of the Supreme Court’s abortion decision in Roe v. Wade.
  And this is all quite apart from the issue of the qualifications of any candidate who might be nominated.


It is important to bear in mind that the confirmation process is merely reactive.  It cannot generate the names of candidates for appointment but may only react to the President’s nominee.  Thus, in choosing nominees, the President must consider not only what will be popular with his supporters but also what will “sell” politically.  In The Selling of Supreme Court Nominees, Professor Maltese concludes that:
By setting an example of moderation and a search for quality, presidents can do much to alleviate the faults of our confirmation process.

In Pursuit of Justices, Professor Yalof describes how presidents may test public reaction to a possible nominee prior to naming the candidate:

The president thus opted to prolong the process with yet another trial balloon.  His aides leaked Babbit’s name to the press on June 8 so they could gauge how the public might react to his candidacy.

This invited criticism prior to presidential endorsement and Babbit was not nominated.  It has been suggested that the “initial spin” may be crucial to successful confirmation since senators are likely to oppose only if they witness early and significant public opposition.


The deliberations leading to the selection of a nominee are private but the president is influenced by political confidantes, competing factions in the executive branch and organized interests.
  They are, of course, subject to rumour-mongering and gossip similar to that attributed by Professor Russell to the Canadian selection process.  However, in selecting a nominee, the U.S. president must also take into account the political consequences for him of the confirmation process itself.  This has led some nominees being selected primarily for having a sparse “paper trial” leaving them less vulnerable to attack:

In 1990 George Bush’s obsession with finding a “Trojan horse” or “stealth” candidate who might avoid Bork’s fate produced the nomination of David Souter, a U.S. Appeals judge from Boston.

Prominent amongst his attributes for appointment was the following:

…Souter had altogether avoided the subject of abortion rights, having never given a speech, written a law review article, or taken a public position of any kind on the correctness of Roe v. Wade.

Justices Anthony Kennedy and Ruth Bader Ginsburg were also considered to be “stealth” candidates in the sense that there was insufficient information on which to predict how they would vote.
  Even prior to the first vacancy in his first term, there was speculation that President George W. Bush would also select a nominee without a clear record.
  The ideal candidate was described as:

…someone who has no paper trail but will instantaneously be viewed by conservatives as one of them – sort of the immaculate conception of judicial appointments.

What are the implications of this approach for the quality of future appointments?


Professor Silverstein concludes that it is not likely to generate nominees “with the stature of a Frankfurter or a Holmes or the legendary experience of a Brandeis or a Marshall.”
  The legal and political elites who controlled their appointments have given way to a more democratic process driven by interest groups, public participation and the media.
  Bruce Fein, a lawyer in the Regan administration, has written that:

…Republican presidents should avoid nominees who exhibit intellectual dynamism, such as federal circuit judges Richard Posner and Frank Easterbrook or Solicitor General Kenneth Starr, to avoid bitter confrontation with a Democratic Senate.

He adds that post-Bork Republican nominations have been characterized by mediocrity.  One can only speculate on the chill which the confirmation process might impose on appellate justices who aspire to the Supreme Court when writing on any controversial issues let alone abortion, flag-burning or school prayer.


In The Confirmation Mess, Professor Carter characterizes the U.S. process as focussing relentlessly on the candidate’s disqualifications rather than qualifications.  Once a candidate is perceived as likely to vote in a manner an opponent does not like, the inquiry is focussed on destroying the candidacy, “whatever it takes”:

There is much to be said for keeping government free of the taint of scandal, but not for creating scandals in order to keep our government free of people we do not like.

Fairness, accuracy and respect for the candidate are out the window and the result is all that matters.  The author uses both the Thurgood Marshall and Robert Bork hearings as illustrations of a “very cynical” political tactic:

The only way to get the American people to join an ideological crusade is to scare them.  And the way to do that, in the case of a Supreme Court nominee, is to demonstrate that he or she is not only wrong, but actually dangerous.

Of course, such crusades are often the lifeblood of special interest groups.


The same author describes the Bork hearing as another turning point because of the realization that “the power of the media could be harnessed in the same manner as an election.”
  The result is that a contentious confirmation hearing will incorporate many of the features of an election campaign such as inflated rhetoric, distortion, personal attacks and the fear-mongering mentioned above.  Professor Silverstein adds that it is a hard reality of recent confirmation experience “that modern interest groups and media politics shape the selection of judges to our highest courts.”


Another consequence of the preoccupation with disqualifications is the proactive search for “dirt” and the trivial pursuit of perceived wrongdoing.  Professor Carter analyzes the detailed, but often unfair, scrutiny of the “nanny” arrangements of not only potential Supreme Court nominees but also those nominated for other positions which require confirmation pursuant to Article II.  Impropriety which many would consider to be of marginal interest, let alone concern, may lead to the president withdrawing a nomination that has been made.  This occurred in the case of Douglas Ginsburg, a federal judge.  His sins were that he had smoked marijuana as an adult and he was married to a physician who had performed abortions during one of her residencies.
  Reporters obtained a list of Bork’s video rentals and trespassed into Thomas’ garage in the hope of finding something “interesting”.


It is obvious that the confirmation requirement of the U.S. Constitution was intended to impose a legislative restraint on the President’s power of appointment.  It is also obvious that the confirmation process has evolved into a highly politicized exercise.  Some hearings have degenerated into grossly political spectacles that have little to do with the professional qualifications of the nominees or their ability to serve as judges.  What, then, is the purpose of these hearings?  How do they improve the quality of judicial appointments?  What is it they seek to achieve?  There is no question that they make the process of appointment more visible and public, but to what end?  Or is that the end in itself?  What do we achieve by “democratizing” appointments in this way?  How does such a process make judges more “accountable”?


Professor Russell tells us that the purpose is to learn “how they propose to approach the job” and to expose their ideas to “open, public scrutiny.”
  Professor Ziegel envisions that any shortcoming in the candidate’s merits “should be publicly debated.”
  Professor Carter refers to a number of terms used to describe the purpose of questioning a judicial nominee.  These include a determination of the nominee’s “judicial philosophy”, the “moral vision” that would guide constitutional interpretation, whether that approach would reflect “our values”, “a sense of the whole person”, the nominee’s “entire moral universe”, the “capacity for moral reflection”, the “right moral instincts.”  The nominee should be “a good, trusted, upstanding individual” who will be “held in respect” even when the public dislikes a decision made by the judge.


However, Professor Carter is also quick to add that these high sounding phrases have nothing to do with the purpose of the interest groups, the media and, correspondingly, the public and the senators:
…very few Americans are likely to care deeply about the judicial philosophies of individuals who are to sit on the courts.

What is of interest are the concrete results, how the nominee will vote in specific types of cases:

The public-including, perhaps, much of the bar – does not particularly care how the nominee will reach her results.  The public cares only about what results the nominee will reach.  And as long as that is our national attitude about the Supreme Court – as long as all that matters is the bottom line – our battles over the rare vacancies will all too frequently be bloody.

The reality of what occurs is so clear that the author suggests that the purpose of “trying to fix the results of decisions in advance” should be openly acknowledged.


Professor Ziegel suggests that it is generally conceded that nominees need not answer questions about how they would decide future cases.  Perhaps that is the case but members of the Judiciary Committee inevitably box them into corners:

Somebody, sometime, finally asks how the potential justice will vote.  The reason the question is asked is that without that information, it is difficult for senators – or the public – to obtain a full picture of the sort of Justice the nominee is likely to be.

As a result, the nominees “dance” by being evasive while trying not to be offensive.  Senators have threatened to take into account a nominee’s refusal to answer but such a refusal has never resulted in rejection.
  However the refusal to answer does not prevent senators from using their questions as a rhetorical vehicle for attacking the judge or the judiciary at large.
  Many examples fit Professor Russell’s definition of judge-bashing.


In the end, it is difficult to discern any useful purpose that is being served by the questioning of nominees.  Confirmation is required to comply with the U.S. Constitution, but it seems to have little else to commend it.  It has a number of negative features.

4.  A Canadian Confirmation Process?
The proponents of a confirmation process for Supreme Court of Canada Appointees have paid little heed to the extensive U.S. literature documenting some of the horrible experiences there.
  This article has, therefore, sampled some of the U.S. works that have taken a hard look at how this process operates in practice.  It is clear that there the process has evolved into a “media frenzy circus”,
 with recent respite only through the nomination of “stealth” candidates.  Moreover, firmly ensconced in the U.S. constitution, a source of power and political “leverage” for Senators, the raison d’être for many interest groups and a favourite media “happening”, U.S. confirmation hearings are on a path of no return.  The logical destination for the path of “democratization” of the appointments of judges is to select them by popular election rather than by appointment.


The politicization of the U.S. Supreme Court means that an important plank of the platform of every presidential candidate must now be the kind of judges that he or she will nominate.  This does not mean the kind of qualifications, experience or sensitivity they will bring to the Court but how they will vote on specific issues such as abortion or the rights of an accused.  Professor Carter agrees the direct election of judges is a threat to judicial independence, but concludes it would be an improvement over the existing confirmation process:
I simply fail to understand why simple candor – doing honestly what we now pretend not to do – would not be an improvement.

He elaborates on the campaign battles that now occur:

Right now, when controversy erupts over a Supreme Court nomination, we ask the voters what they think.  We fight for their opinions with television commentaries, newspaper columns, planted stories of scandal or defense, even paid advertisements.  Of course under the current system, much of the work, and all of the voting, is concentrated inside the Beltway.  Were we to elect the Justices directly, rather than by proxy, the principal change would be that this game of democratic checkery, or having the chance to enshrine values of a passing political majority as fundamental constitutional law, would be opened up to the entire voting public…

He concludes that the fundamental problem with the confirmation process is not the process itself but the attitude of the public towards the U.S. Supreme Court.  It should not be viewed as requiring “democratization” but as a court whose role is to act as a check on the democratically elected branches of government.


The problem with relying on a change of attitude towards the Supreme Court as a solution to the excesses of the confirmation process, is that those attitudes are largely generated by the confirmation process itself.  This is a fundamental objection to the adoption of a confirmation process for appointments to the Supreme Court of Canada.  It exaggerates the “political” aspect of judicial decision-making at the expense of its “judicial” nature.  It insists on probing how the appointee will decide future cases in controversial areas before the issues in the case have crystallized and the arguments have been made.  This mission is antithetical to the role, responsibility and integrity of a judge.  It assumes that judges will be driven blindly by ideology and will decide cases before they are heard.


As a consequence, any claims as to the educative value of confirmation hearings cannot be taken seriously.  On the contrary, they will create false public expectations about the role of judges.  By focussing only on the result they will encourage judge-bashing.  They will do nothing to enhance public understanding of the complexity of judicial decision-making or even that there may be another point of view.  This misunderstanding of the role of the Court will be exacerbated by special interest groups who depend on such a simplistic characterization of the role of the Court to generate activity, supporters and funds.
  The crucible of the confirmation hearing will be a godsend for them.  The misunderstanding will also be encouraged by the media because of their inability to convey complex or subtle messages.


Confirmation hearings will also play into the hands of politicians who refuse to respect our parliamentary tradition of not attacking individual judges for their decisions.  Our parliamentary system is based on an adversarial model where the opposition members are expected to attack the Government in order to embarrass the Prime Minister and his Cabinet.  In confirmation hearings, the only way to embarrass the Government is to embarrass the judicial appointee.  No better forum could be designed for institutionalizing judge-bashing in Canada.


Professor Ziegel raises another argument in favour of confirmation hearings.  After acknowledging that Supreme Court of Canada appointments are now “substantially free of party biases”, he raises the concern that extreme right wing or left wing parties could assume power in the future.  For example, an Alliance-type government would select judges with “conservative political and social philosophies”.  A confirmation process would be necessary to restrain such a government.  The difficulty with this reasoning is that it ignores the mischief such a party can accomplish in confirmation hearings even when it is not the government.  In any event, the comforting reality, at least to date, is that Canadians do not elect extreme governments at the federal level.  If the Alliance party were to form a government, it would face the constraints of appealing to a broader range of interests and acting more responsibly while governing, including the need to better understand the judicial role.  There also would be a realistic hope that the appointees also would have a better understanding of that role.  But in the end, for the reasons discussed in the next section, an Alliance prime minister should also be able to appoint the Supreme Court judges of his or her choice.


A prominent feature of many U.S. confirmation hearings has been personal attacks on nominees without respect for their dignity as human beings, let alone as potential Supreme Court judges.  Consider the reaction of Clarence Thomas:
I wasn’t harmed by a racist group.  I was harmed by this process. This process, which accommodated these attacks on me.  If someone wanted to block me from the Supreme Court of the United States because of my views on the Constitution, that’s fine.  If someone wanted to block me because they don’t like the composition of the Court, that’s fine.  But to destroy me – I would have preferred an assassin’s bullet to this kind of living hell that they have put me and my family through.

No doubt the consequences for Anita Hill were as traumatic.  Ironically, and sadly, the Clarence Thomas hearings achieved confirmation but never resolved the issues that were the focus of the hearing.  Hill supporters still believe that Thomas committed perjury and Thomas supporters still believe that Hill was a willing accomplice or a naïve dupe in a “liberal conspiracy”.
  What are the long-term consequences for Justice Thomas as a member of the Supreme Court or for the stature of that Court?  If he had been rejected would he have been able to continue to serve as a judge on his former appellate court?  Why, in Canada, would we want to have anything to do with a process which is so easily turned into such a vulgar inquisition?


But what of values such as “accountability”, “public participation” and the public’s “right to know”?  In the case of confirmation hearings for Canada, accountability appears to be used primarily in the sense of knowing more about the appointee before the appointment is made.
  Public participation appears to be related although it could also encompass rejecting a candidate “while there is still time.”
  Presumably, this would occur when the interest groups and opposition parliamentarians could raise sufficient fears through the media that the public would be roused to react and the Government, fearing disapproval would withdraw the nominee.


What is it the public should know about judges appointed to the Supreme Court of Canada prior to their appointment?  First of all, the vast majority of appointees in recent years have come from provincial appellate courts.  Seven of the current nine justices fall within that category.  Mr. Justice Iacobucci sat as an appellate judge of the Federal Court of Canada, of which he was also Chief Justice at the time of his appointment.  Only Mr. Justice Binnie was appointed directly from the practicing bar.  Secondly, because of the regional requirement (in the case of Québec) and the regional tradition (for the rest of the country), it is a simple matter to determine the appellate court or courts from which the judge is likely to be selected.  As appellate judges, they frequently will have experience as trial judges prior to their appellate appointments, and a track record of judgements demonstrating their abilities to research, reason and write.  They will have reputations amongst members of the bar, other judges and their chief justices that will help to assess their courtesy, diligence, industry, sensitivity and collegiality. 


Their “judicial philosophy” is also likely to be apparent from their judgements and their reputations.  It is hoped that most, if not all, will have a reputation for listening carefully to arguments and being willing to be persuaded by them without rigid preconceptions.  The appointees directly from the bar will not have a judicial track record but both such appointments in the past 25 years, Justices Binnie and Sopinka, had transcending legal reputations and stature with a record of extraordinary experience and achievement.  What would be the point of inviting any of the potential nominees to come to a confirmation hearing in order to “dance”?


Indeed, the Canadian media are quite adept at developing a reasonably accurate short-list of the most likely candidate for appointment.  While the related speculation and rumours might offend some, they are not unlike the speculation that anticipates the president’s nominees.  Nevertheless, the idea of an official “short-list” may have some attractive features which are considered under the next heading.


Finally, the adoption of a confirmation process would impose undesirable constraints upon a Government seeking to enhance its stature by appointing a Supreme Court judge whose excellence as a jurist and as a person is universally acclaimed.  The U.S. experience has demonstrated that the president’s choices may be constrained by the need to “sell” a nominee.  This has resulted in the search for innocuous “stealth” candidates.  We have seen the prediction of U.S. authors that it will not be possible in future to nominate candidates with a reputation for brilliance.

The last three decades have not only witnessed the disappearance of political patronage in our Supreme Court appointments but also the appointment of the first Jewish-Canadian, Ukrainian-Canadian, Italian-Canadian, four women justices and the current woman Chief Justice.  Initiatives of this kind are easier to achieve if they are not restricted by concerns about the dynamics of confirmation hearings.
  Finally, a confirmation process would also impose practical disadvantages.  Once a judge were nominated, presumably, she would be in limbo, neither able to sit on her existing court, nor able to join the Supreme Court.  A nominee from the bar would also be in limbo, neither able to practice nor to join the Court pending confirmation.  He would also be without remuneration during this period.  Delays in confirmation could be substantial where the vacancy occurs when Parliament is not in session or where the hearings are highly contentious.

5.  Accountability in the Existing Appointments Process:

There appears to be general agreement that the direct election of judges by popular vote would not be desirable in Canada.
  We already have democratic institutions responsible for passing laws which reflect the will of the people and making executive decisions which will not get them in trouble with those people.  The very area of judicial activity that generates the greatest demand for greater accountability is where the Supreme Court is perceived as acting contrary to the will of the people or a significant number of them.  This is most likely to occur when the will of the majority is used to discriminate against a minority group, which was the point of the Vriend case.
  Or it may occur where the rule of law, by establishing limits on police powers, gets in the way of a conviction in heinous circumstances, as in R. v. Feeney.
  Or it may occur where the people are divided on an issue resulting in an unwillingness of the government to deal with it, as in the case of a subject area such as abortion.


In all of these cases, the Court is acting contrary to the immediate wishes of the people but in accordance with the Charter which represents the more permanent and more remote wishes of the people.  The adoption of the Charter for Canada is an unambiguous commitment to a form of democracy, which includes not only majority rule but also social equality and respect for all individuals within our society.
  Our elected representatives normally should be expected to subscribe to this commitment and act accordingly.  But some of them will depart from that commitment when they perceive it to be politically expedient.  Some will simply “look the other way” and leave it to the Court to do what has to be done.  Others will seek political advantage by judge-bashing.  Not many will stand up and praise the Court for acting courageously as a bulwark for maintaining the rule of law and our commitment to social equality.


In these circumstances, the only judicial “accountability” that is important is the judges’ accountability to our constitution by acting with integrity in its interpretation.  This is the very reason why we make our judges so independent, i.e. not accountable to others.  This is why they have financial security, security of tenure and freedom to go about their judicial business without interference.


But the irony of the debate about judicial “accountability” is that most Supreme Court decisions can be modified by Parliament even where Charter rights are involved.
  Moreover, unlike the United States, in Canada both federal and provincial governments may choose simply to ignore Charter rights by invoking section 33:
On most Charter rights, our legislators can reject or modify the judicial policy product for five years at a time, and if what the courts have produced is overwhelmingly unpopular they can reverse them permanently by amending the Constitution.

Section 33 of the Charter was a compromise introduced at the insistence of some provinces as an assertion of the principle of parliamentary supremacy.  The overwhelming reluctance of governments to assert their authority under this provision denudes the claim that the Supreme Court has usurped the role of Parliament.  In other words there does exist ex post facto accountability for judicial decisions, even those of the Supreme Court of Canada.


What about democratic accountability for appointments to that Court?  Existing appointments are made by the Government created by the duly elected representatives of the people of Canada.  The accountability for these appointments is indirect in the sense that the people do not directly participate in the making of each appointment.  But that is true of most of the important decisions made by the Government, which are debated in the secrecy of the Cabinet room.


But, of course, the argument is that more direct accountability is required for these appointments because of the important role of a Supreme Court judge.
  There must be a restraint on the power of the Prime Minister.  Otherwise, the Prime Minister will be able to select a judge who is sympathetic to his or her values…  Good!  That is just as it should be.  When a judge has fairly and openly considered all of the arguments, analyzed the law and the constitution and is faced with a choice between competing values, who better to select the judge than the Prime Minister, influenced by the Cabinet, influenced by Members of Parliament, who represent the majority of Canadians.  Special interest groups may have their input, but without the dominant platform that confirmation hearings would provide.


In his compelling analysis, Professor McCormick describes this process as “arm’s length” accountability:
Political parties are organized around the different values and priorities, and the replacement of one party in office with another often reflects the shifts in the values of the general public.  Such changes should not be directly imposed upon sitting judges…  However, it is quite appropriate to “add to the mix” by appointing individuals who are closer to the new political centre of gravity.

With respect to the Prime Minister, he adds:

Perhaps oblique, it is still a form of judicial answerability to democratic will that prime ministers should leave their fingerprints on the substance and style of the upper judiciary.  The longer their tenure, the more fingerprints there will be.

It is generally conceded that political patronage has disappeared from Supreme Court appointments.  For the limited number of positions available and the infrequency of vacancies, the “representativeness” or diversity of the Court has improved dramatically in comparison to its first 100 years.


And the quality of appointments to the Court over the past three decades has received almost universal praise.  It is difficult, if not impossible, to find a single objection raised to the professional qualifications or the integrity of the individuals appointed.  Try as the media might, they have had very little success in placing them in ideological cubbyholes and while some patterns of voting have emerged, they are far from the predictability of those in the U.S. Supreme Court which culminated in the embarrassing Florida election case.

6.  Modest Changes:


Nevertheless, Professor Russell has complained about the “rumour-mongering” and gossip surrounding the existing process, and Professor Ziegel has raised a series of questions:

Everything else about the appointing process is left to the discretion of the appointing Cabinet, and it remains shrouded in vagueness, and unsubstantiated rumour and gossip.  Obviously the Minister of Justice is involved and so, we are told, is the Prime Minister’s Office, since by convention the Prime Minister makes the actual decision.  If that is the case, does the Cabinet do more than simply rubber stamp the Prime Minister’s choice?  What role does the Chief Justice of Canada play?  To what extent does the Minister of Justice confer with the attorney general or attorneys general of the province or region from which the candidate is to be appointed?  What is the role of lobbyists for special interests or on behalf of specific candidates?  In the Charter era, how much attention does the federal government pay to the constitutional philosophy of prospective appointees?  There are no sure answers to any of these questions.

These are good questions that deserve to be taken seriously.


Along the same lines, the late Justice Sopinka, while a member of the Supreme Court favoured greater openness in the selection process through the formal publication of a short-list of candidates rather than leaving that task to media speculation.  The issue of provincial participation is of particular importance in light of federal-provincial distribution of power issues.  This issue was prominent in the constitutional negotiations related to the Victoria Charter as well as the Meech Lake and Charlottetown Accords.  After all, the Court is not a “federal court”, but the ultimate court for provincial laws as well.


Perhaps it would be at least a modest improvement on the existing process for the Prime Minister to adopt a Protocol for Appointments to the Supreme Court of Canada.  This would not be a binding set of rules, but a “policy” expected to be followed unless there was a significant reason for departing.  The federal Government would maintain its constitutional responsibility for making the appointment.  Such a Protocol would be administered by the Minister of Justice and might have three objectives: (1) To inform the public as to the process that will be followed in making the appointment, including the time frame; (2) To introduce some formality and consistency into the consultation process; (3) To encourage more focussed participation by establishing a short-list of persons under consideration.


The following model might be considered with each phase expected to take roughly one month:  

· Phase One: As soon as the vacancy is known, the Minister of Justice would remind the Canadian public of the Province or Region from which the appointment will be made and an open invitation would be given to all Canadians (including provincial attorneys-general and judges) to recommend names for consideration.  In addition, the Minister’s Advisor on Judicial Affairs will already have considerable information available on the most prominent lawyers and judges in that Province or Region.  The entire month would involve the developing and refining of a short-list based on the submissions received and proactive consultations by the Minister including input of the Ministers from the Province or Region and the Prime Minister.  At the end of the month, the short-list of from five to ten names would be published (of course, those on the list would be consulted to confirm they are prepared to let their names stand).  There would be no explanation provided as to why persons were included or excluded from the list for the same reasons that judicial appointment commissions do not do so.

· Phase Two:  Approximately two weeks after the list is published, and over the following two weeks, the Minister of Justice would engage in formal consultations through personal meetings with: (1) the Chief Justice of Canada; (2) the Chief Justice of the Court(s) to which any candidates belong; (3) the provincial attorney(s)-general of the Province or Region; (4) the President of the law societies of the Province or Region; (5) the President of the Canadian Bar Association; (6) the Justice critic of the Opposition party; and (7) the Prime Minister.  Some flexibility would be required to permit telephone rather than personal consultations where necessary, particularly when the appointment is regional.  The first two-week period would permit internal consultations by the parties to focus on the short-list in preparation for the formal meetings with the Minister.  For example, the chief justices would want to canvass the members of their courts, the presidents of lawyers’ organizations might have committees established for internal consultation and the attorney(s)-general and Justice critic would want to do their homework as well.

· Phase Three:  The recommendation would be made to Cabinet for the appointment of one of the candidates on the list.  While the recommendation is that of the Minister of Justice,
 and the decision is formally that of the Cabinet, it is obviously the Prime Minister who actually makes the decision.  In the past, such appointments have occasionally engaged full Cabinet debate, but it is more likely that the Prime Minister would take into account the advice of the Minister of Justice together with that of others he trusts and make the ultimate decision himself.

The proposed time-lines might be considered to be overly ambitious, but they would serve to limit rumour and gossip, and they would be merely guidelines.  Interest groups would continue to attempt to exert influence, together with lawyers and others who favour a particular candidate.  However, the point has been made that aggressive lobbying or attacks on other candidates will be counter-productive.
  Consultation with stakeholders, and those in the best position to provide meaningful input would be formalized and the public would at least know who is being formally consulted.  Of course, governments seldom like to impose constraints on themselves in the absence of pressure to do so.  However, a protocol of this nature would not be overly constraining and could contribute to better decisions as well as reducing public cynicism.  Such an initiative would be refreshing.

7.  Conclusion:


The proposition that “the people” should be directly involved in appointing judges to the Supreme Court of Canada through their legislative representatives is theoretically attractive.  Professor David Beatty provides one of the best expositions of its rationale in the context of Charter interpretation.
  However, he also states:

In practical terms, legislative control of the appointment process would permit the people to insist that only those who are “committed to the unremitting protection of human rights” should be appointed to the Bench if that is the kind of Court they want to create.

The examples he provides, assume that these are the kind of judges the people will want to appoint, i.e. judges who will stand up, fearlessly, to the legislators when they impinge on the constitutional guarantees of the citizens.


As a practical matter, the American experience does not support such an assumption in relation to confirmation hearings and this exposes their fundamental flaw.  They have developed over recent years as a vehicle, not for protecting human rights, but for imposing majoritarian and special interest group expectations.  They militate against the appointment of judges who are willing to take courageous stands in the protection of the rights of minorities or accused persons, even when they are not “popular” with the general public and, correspondingly, with most law-makers.  Most Canadians probably support the values contained in the Charter.  At the same time racism and other forms of discrimination are a feature of our society and may find expression in our laws.


Confirmation hearings in the United States have come to resemble election campaigns dominated by special interest groups.  The central objective of determining the kind of person the candidate is and the kind of judge he or she is likely to be has become a “cat and mouse” game, with little, if anything added to what is already known.  The problem is not that some good candidates might not let their names stand, although that might occur.  Nor is it that parliamentarians are incapable of understanding the judicial role and conducting restrained, intelligent and relevant questioning of the candidate, most should be able to do that.  The problem is that they will have no political interest in doing so.  On the contrary, public expectations, interest group pressures and their political instincts will cause many of them to engage in political campaigns, often through varying degrees of judge-bashing.  That may be controlled to a greater extent in Canada by Government majority control of committees but there is no reason to expect the underlying political dynamics to be any different than they are in the United States.


The unbridled power of the Prime Minister to make a bad appointment to the Supreme Court of Canada should not obliterate the unbridled power of the Prime Minister to make excellent appointments, nor the corresponding political and personal prestige for doing so.  Canada is on the path of developing a strong tradition of such appointments reflecting superior professional and personal qualifications, the diversity of Canadian society and the absence of political patronage.  A note of caution is required that in our zeal to dissociate political patronage from appointments, we not eliminate outstanding candidates who also may have been active political participants.
  


In considering democratic accountability for appointments to the Supreme Court of Canada, the democratic legitimacy of the office of prime minister should not be ignored.  It offers a remote and, therefore, more appropriate degree of accountability for these appointments than would confirmation hearings.  Remote or indirect accountability is more desirable since the direct role of the Court in Charter interpretation is frequently not to express the will of the public, but to reject it.

Confirmation hearings are constitutionally required in the United States and may have greater justification in a constitution which contains no over-ride provision comparable to section 33 of the Charter.  The U.S. experience suggests that confirmation hearings achieve little in seeking to improve appointments and may well be counter-productive in this respect.  They also generate many undesirable consequences.  Confirmation hearings are NOT a good idea for Canada!

* The author wishes to acknowledge, with gratitude, the invaluable research assistance provided by James M. Brown, B.A. (Carleton), LL.B. III (Ottawa).
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