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TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE  
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By Jacob Ziegel
Disrobe this process
Let's update our 19th-century system for appointing Supreme Court judges and
make it transparent, says law professor JACOB ZIEGEL
It is now nearly 20 years since committees of the Canadian Bar Association and the Canadian Association of Law Teachers recommended basic changes in the selection of members of the Supreme Court of Canada. Since then, many others have endorsed the same views, including former Supreme Court justice Gerard LaForest and, this past summer, Chief Justice Michel Robert of the Quebec Court of Appeal.
These concerns should occasion no surprise. Under the current system of appointments, Canada's prime minister has the sole prerogative to fill vacancies on the Court and to appoint the Chief Justice of Canada. He is not obliged to consult any one -- and if he does consult, is free to ignore the advice. Nor is he accountable for his choice to Parliament or any other body. In short, there is a conspicuous lack of transparency in the appointive system. It is a relic of Canada's 19th-century colonial history but unworthy of a country that prides itself on the rule of law and democratic values.
All this would be bad enough if the Supreme Court were just another appellate court -- but it is more: It is one of the most powerful courts in the Western hemisphere, with final say on questions of Canadian private and public law, and on provincial as well as federal law. As Canadians have become acutely aware, since 1982 the court has frequently exercised its powers under the Canadian Charter of Rights and Freedoms to strike down federal and provincial laws which the judges saw as incompatible with the Charter. The nine members of the Supreme Court are the final arbiters of Canada's most basic values and of the division of powers between the federal and provincial governments.
Given the court's extraordinary powers and responsibilities, there is a need for a most thorough and transparent selection process -- not only to ensure that the members of the Court are endowed with the exceptional qualities required for their demanding tasks but also to satisfy our expectations that the appointees reflect a balanced spectrum of constitutional and private law philosophies.
Other democratic states handle appointments to their final courts much more sensitively than does Canada. Under the U.S. Constitution, nominations by the president to fill vacancies on the U.S. Supreme Court must be made with the advice and consent of the U.S. Senate. In Germany, members of the German Constitutional Court are elected by the two chambers of the German parliament. In South Africa, the members of the Constitutional Court are appointed on the recommendation of a Judicial Service Commission after public scrutiny of the candidates in open hearings.
Canada, almost alone in retaining its undemocratic and non-transparent system of appointments, inherited its paternalistic system from England. Now England is making radical changes: Earlier this year the British government published a consultation paper envisaging the establishment of an independent Judicial Appointments Commission. One of the potential roles of the commission will be to compile a short list of candidates for appointments to the prospective Supreme Court of the United Kingdom by the heads of government of England and Wales, Scotland and Northern Ireland.
The current system of appointments to the Canadian Supreme Court is not only repugnant to our democratic values; it is also of questionable constitutionality. In a seminal 1997 decision, the Supreme Court held that the provinces and the federal government were obliged to establish special commissions to recommend changes to judicial compensation and pensions. The court reached this conclusion because, in its view, judges cannot negotiate with governments about these questions without appearing to compromise their independence from the executive.
In my view, the court's reasoning applies even more strongly with respect to appointments to the Supreme Court of Canada (and to judges in lower courts as well). The federal government is the most frequent litigant before the court. Thus, there are reasonable grounds for concern that the prime minister will appoint judges expected to be sympathetic to federal positions and that lower court judges, anxious to be considered for future promotion to the Supreme Court, will strive to establish track records that will resonate well with the prime minister.
These are not fanciful considerations; transposed to the U.S. context, they were among the reasons that motivated the drafters of the U.S. Constitution to require Senate confirmation.
What should Canada do? The Canadian Association of Law Teachers and the Canadian Bar Association committees both recommended the establishment of a Supreme Court of Canada nomination committee. The committee, a cross-section of federal and provincial and other constituencies, would provide the prime minister with a short list of candidates when a vacancy arose. The prime minister would then be restricted in his choice to one of the recommended names.
Neither committee recommended a confirmation procedure along U.S. lines. I was a member of the law teachers committee -- but have since changed my mind. I now believe that some form of parliamentary role in the appointment of Supreme Court judges is constitutionally important given the court's power.
First, we must break the existing logjam. Paul Martin could make no more auspicious start to his prime ministership than by announcing the government's intention to bring transparency, independence, and accountability in appointments to Canada's highest court. Jacob Ziegel is professor of law emeritus at the University of Toronto.
